
Welcome to the latest edition of LEX QUOD ORDO
(Law and Order), the Association of Prosecuting 
Attorney’s quarterly electronic newsletter dedicated
to promoting  the High Performance Prosecution 
Framework.  We are excited to bring you interesting 
and relevant information and materials to help you 
enhance public safety in your communities, as well as 
highlight current and future training opportunities.

In this edition, Heidi Altman and Angie Junck of the
Capital Area Immigrants’ Rights (CAIR) Coalition
reflect upon the role of the prosecutor when a 
noncitizen faces the possibility of deportation in 
“Why Community Prosecutors Should Care About 
the Immigration Consequences of Convictions”. In 
the article the authors examine immigration penalties 
that flow from criminal charges; explore how these 
penalties impact community safety concerns; and 
discuss ideas for moving forward.  In “Protecting 
Victims’ Privacy Rights: The Use of Pseudonyms in 
Criminal Cases”, the National Crime Victim Law 
Institute (NCVLI) discusses the significance of the 
use of pseudonyms in criminal cases. The article 
details why using pseudonyms in the place of victims’
real names throughout the criminal justice process 
is a constitutionally permissible and reasonable way 
to protect victims’ privacy rights and interests while 
maintaining fairness and constitutionally open court 
proceedings, and provides practice pointers for your 
consideration. And we also discuss current and 
future training opportunities available through APA 
and our criminal justice partners, including initial 
information about this September’s 9th National 
Community Prosecution Summit.

In other news, an agenda survey for the conference 
will be coming to you shortly.  Please fill it out and 
help us build a better summit.  We also encourage 
you to keep us informed on what is happening in your 
jurisdiction and to keep us abreast of any new or 
ground breaking innovations that you are testing in 

The high Performance ProsecuTion 
framework* 

•  Embracing Community Prosecution 

•  Harnessing Science and Technology 

•  Implementing Information Sharing 

•  Employing Outcome Evaluation

* For more information on the framework, see  “A FrAmework For 
HigH PerFormAnce ProsecutoriAl services” at  http://www.apainc.org/
files/DDF/APA%20High%20Performance%20%20Framework%20
FINAL.pdf 

your locality.  Given the success of our Innovations in 
Criminal Justice Summits I & II, we are always on the lookout   
for promising, evidence based practices to share with our 
colleagues in the field.  

We also encourage you to reach out to usat our website, 
www.apainc.org, connect with us on our Facebook page, 
and follow us on Twitter.

Sincerely, 

Bob Hood
director, community Prosecution & violent crime 
division
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“[P]rivacy is like oxygen; it is a pervasive, consistent 
need at every step of recovery. Within the context of the 
legal system, if a victim is without privacy,  all other 
remedies are moot.”2 Some victims may welcome being 
publically identified as a part of criminal  proceedings, 
but for those victims who may want or need to protect 
their privacy,  the use of pseudonyms can be a powerful 
tool.3 The availability of such a tool is  important 
because the loss of privacy can have serious consequences 
for victims.Unwanted publicity can subject victims to 
public scorn and harassment and to  other forms of 
revictimization at the hands of the justice system—often 
referred  to as “secondary trauma” or “secondary victim-
ization.”4 Compelling disclosure  of a victim’s identity 
may also weaken confidence in the criminal justice 
system  as a means to protect and serve the public. Thus, 
allowing victims to proceed by  pseudonym in criminal 
proceedings not only helps prevent “secondary victimiza-
tion,” but also assists with the proper functioning of the 
system.

I. Use of Pseudonyms in Criminal Cases: Why It 
Matters

“In the aftermath of crime, participation in the criminal 
justice system can be beneficial for crime victims.”5 But 
for some victims, interactions with justice  system 
personnel and processes can cause secondary victimiza-
tion, which has been associated with increased posttrau-
matic stress symptoms and other physical and mental 
distress.6

One source of such harms can be the unwanted public-
ity and loss of  control experienced when victims’ 
identities are revealed as part of the criminal justice 
process without their consent.7  The use of pseudonyms 
by victims may reduce the risk  of this revictimization at 
the hands of the justice system. 

The consequences associated with a crime victim’s loss of 
anonymity in justice proceedings may be particularly 
severe now that public access to criminal proceedings 
has been radically transformed by widespread use of the 
Internet. As more jurisdictions make public records 
available online, the reality of court records existing 

in “practical obscurity,” available only to those individu-
als willing and able to seek them out at the local court-
house, is becoming a thing of the past.8  Today, anyone 
can retrieve a variety of records simply by typing a name 
into a search engine, and the existence of e-mail, social 
neworking websites like Facebook and Twitter, as well as 
blogs, means this information can then be shared with 
thousands all over the world in an instant. Even acciden-
tal disclosure of information can become permanent in 
the public sphere once it enters the Internet.9

When the criminal justice system compels the unneces-
sary disclosure of victims’ private information, the effects 
are not limited to the victims—public trust in the 
system may be diminished.10 And because unwanted 
publicity can have a chilling effect on victims’ willing-
ness to report crimes or participate in the system, 
system-sanctioned invasions of victims’ privacy also 
undermine the basic administration of justice. 11

II. The Use of Pseudonyms is a Constitutionally 
Permissible and Reasonable Way to Protect 
Victims’ Privacy Rights and Interests 

A. Victims’ rights support proceeding by pseudonym.   

A number of jurisdictions expressly provide for the right 
of victims of sexual assault and child victims to proceed 
by pseudonym.12 But even without a statute providing 
an express right, all victims have other rights that 
support proceeding by pseudonym, including the rights 
to: privacy; protection; access to the courts; be treated 
with fairness, dignity, and respect; and be free from 
intimidation, harassment, or abuse in the criminal 
justice process.13 

A victim’s right to privacy is a constitutionally 
protected interest under the federal Constitution and, in 
many jurisdictions, is also protected by statute  or state 
constitutional provision.14 The right to protection relates 
to the victim’s right to safety from the accused or those 
acting on behalf of the accused. On the federal level, the 
Crime Victims’ Rights Act (CVRA), 18 U.S.C. § 3771, 

PRoteCtIng VICtIMs’ PRIVaCy RIghts: the Use of 
PseUdonyMs In CRIMInal Cases1

1 For a full list of references and footnotes go to http://apainc.org/html/Citations.pdf or click here. 

 (con’t on next page) 

http://apainc.org/html/Citations.pdf
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provides crime victims  with “[t]he right to be reasonably 
protected from the accused.”15 At least nine states also 
provide victims with a broad constitutional right to 
protection,16 and several other states provide victims with 
constitutional and statutory rights to be free from intimi-
dation, harassment, or abuse.17

Despite these rights, there are hurdles to proceeding by 
pseudonym in the criminal case. Foremost among these 
are the public’s and media’s First Amendment right of 
access to court proceedings, and the defendants’ constitu-
tional rights to a public trial and to prepare a defense.18 
When a court considers the propriety of a victim procee-
ing by pseudonym, it must weigh the victims’ rights with 
these other rights.19 

 B. Victims use of pseudonyms does not create a per se   
violation of the public’s or media’s right of access or the 
defendant’s right to a public trial.

The media and public have a presumptive right of 
access to court proceedings and records under the First 
and Fourteenth Amendments to the Constitution and 
state law,20 and the Sixth Amendment guarantees that “[i]
n all criminal prosecutions, the accused shall enjoy the 
right to a . . . public trial.”21 None of these rights are 
absolute, however, and a court may properly conclude 
that victims’ interests in the non-disclosure of their 
identifying information weigh more heavily in a given 
case.22  For instance, in United States v. Troup, the 
United States District Court for the Northern District of 
Indiana ordered that the child-victims be referred to only 
by pseudonyms in all court filings and during all trial 
stages, including voir dire.23 As the court explained: 

It is easy to see how the disclosure of 
a child’s name as the victim of a sex 
offense can be ‘detrimental to the 
child[.]’ . . . The factual nature of this 
case makes it likely, even probable, 
that the children involved will be 
subject to harassment by their peers if 
their names are publicly associated 
with the case, and the government 
has introduced evidence showing that  
such reprehensible behavior has 
already occurred.24

Intersections with Polyvictimization: 

Polyvictims—those who have 
experienced multiple victimizations 
of different types—are likely to have 
increased contacts with the justice 
system, generating more opportunities to 
experience system-based victimization. 
Also, the consequences of secondary 
victimization may be amplified for 
polyvictims because research shows that 
they tend to experience higher general 
levels of physical and psychological 
distress—including injuries, illness, 
anger, depression, anxiety, substance 
abuse disorder, and posttraumatic 
stress disorder. Given this evidence, it 
is critical that practitioners who work 
with polyvictims take steps—including 
requesting that the court permit the 
victims to proceed by pseudonym if they 
so choose—to mitigate the consequences 
of prior secondary victimization and 
work to prevent further system-based 
victimization. Regardless of whether 
a pseudonym was used by the victim 
in a prior case relating to a different 
victimization—and perhaps particularly 
if one was not used—using a pseudonym 
in the current criminal case may help 
prevent the prior victimization from 
improperly becoming a part of the 
discourse of the case.

C. Use of pseudonyms by victims does not create a per se 
violation of the defendant’s right to prepare a defense.

Ensuring victim anonymity requires that all documents, 
25 including police reports and the indictment,26 identify 
the victim only by pseudonym.27 Although there is no 
general constitutional requirement that the name of the 
victim be present in an indictment,28 defendants may 
challenge this practice as violating their right to prepare a 
defense on the basis that the use of pseudonyms violates 
their rights to be informed of the nature of the charges 
against them and to confront the witnesses against them.29 

 (con’t on next page) 
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Courts have generally found indictments that do not iden-
tify the victim by name to be constitutionally sufficient in 
cases where defendant knows the victim.30 This is signifi-
cant because in most incidents of violent crime, defendants 
know the identity of the victim.31 Even where the victim’s 
identity is unknown to the defendant, the right of con-
frontation is a trial right and not implicated or properly  
raised at the pretrial charging stage.32 To the extent  that a 
trial court deems defendant’s knowledge of a victim’s true 
identity as necessary for effective cross-examination at trial, 
a protective order that provides the necessary information 
to defense counsel to prepare a defense while protecting the 
victim’s privacy should be requested, preventing counsel 
from sharing  the victim’s identity with defendant or any-
one else not necessary to the preparation of a constitution-
ally adequate defense.33 

Further, indictments have historically been considered 
constitutionally sound if they contain the elements of the 
offenses charged and fairly inform defendants of the charges 
they must defend against.34 The level of specificity required 
to inform a defendant of the charges will vary based on the 
nature and circumstances of the crime charged,35 however, 
as long as the indictment provides sufficient alternative in-
formation identifying the charged crime it satisfies constitu-
tional requirements.36 Thus, where an indictment contains 
other information—such as time, place and specific facts to 
provide defendants with notice of the charge against which 
they must defend—a pseudonym may substitute for the 
victim’s true name.37 

III. Conclusion

Using pseudonyms in the place of victims’ real names 
throughout the criminal justice process is a constitutionally 
permissible and reasonable way to protect victims’ privacy 
rights and interests while maintaining fairness and constitu-
tionally open court proceedings.

* Reprinted and/or reproduced with permission of the 
National Crime Victim Law Institute (NCVLI), all rights 
reserved.  NCVLI actively promotes balance and fairness in 
the justice system through crime victim centered legal ad-
vocacy, education, and resource sharing.  To view NCVLI’s 
library of crime victims’ rights publications and other 
resources, please visit www.ncvli.org.

                 Practice Pointers

1. Make sure that any request to proceed 
by pseudonym is styled broadly, asking 
the court to employ measures to avoid the 
use of the victim’s name in all documents, 
including the indictment, and during all 
court proceedings. Also, request that the 
court order be broad enough in its lan-
guage to govern the conduct of all criminal 
justice parties and participants—including 
law enforcement, prosecution, defense, the 
court, and all of their agents. 

2. Ask the court for a protective order in 
addition to proceeding by pseudonym. 
A protective order can forbid criminal 
justice participants, including defendant, 
from releasing  the victim’s name to oth-
ers through non-judicial means includ-
ing online social media platforms such as 
Facebook.

3. If the victim’s name was disclosed in 
trial proceedings, move the appellate court 
to use pseudonyms when referring to the 
victim to minimize any additional harm.

4. A number of jurisdictions expressly 
provide for the right of victims of sexual 
assault and child victims to proceed by 
pseudonym. But do not be dissuaded from 
filing a motion to proceed by pseudonym 
if the victim does not have an express 
right; instead, argued that other rights sup-
port the victim proceeding by pseudonym, 
including the rights to: privacy; protection; 
access to the courts; be treated with fair-
ness, dignity, and respect; and be free from 
intimidation, harassment, or abuse in the 
criminal justice process.
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The United States Supreme Court has held that criminal 
defense counsel is constitutionally obligated to advise 
noncitizen defendants about the immigration penalties of 
guilty pleas and to defend against such consequences.  
But what is the role of the prosecutor when a noncitizen 
defendant faces the possibility of deportation? For com-
munity prosecutors, this question is timely and vital. 
Entire communities – and, frequently, victims – are 
impacted when a noncitizen defendant is deported. 
Current immigration enforcement efforts are unprec-
edented in scale and scope,  and those caught up in the 
system often face penalties grossly disproportionate to the 
underlying criminal offense. 

This article seeks to: present the various types of immigra-
tion penalties that flow from criminal charges; explore the 
ways in which these penalties raise community safety 
concerns; and discuss ideas for moving forward. 

What are the immigration penalties of criminal con-
victions? 

Federal immigration law provides for a variety of penalties 
for state and federal criminal convictions, including: 
deportation;  detention, often with no mechanism for 
release on bond;  the inability to travel internationally;  
and preclusion from future immigration benefits such as 
lawful permanent residence (a “green card”) or citizen-
ship.  Many criminal offenses automatically trigger 
deportation as a “mandatory minimum” punishment. 

For example, automatic deportation is a mandatory 
minimum sentence for noncitizens convicted of an 
offense defined as an “aggravated felony”  under immigra-
tion law. In many cases the definition is unrelated to any 
criminal definition and includes non-violent offenses and 
misdemeanors. Examples of such offenses include: a 
shoplifting offense with a one year suspended sentence;  
misdemeanor possession of marijuana with the intent to 
sell;  or sale of counterfeit DVDs with a one year sus-
pended sentence.  Due to the mandatory nature of these 
punishments, noncitizens convicted of an aggravated 
felony are given a life sentence of exile (deported) without 
the opportunity for a judge to consider the individual 
circumstances of their case, such as whether the person is 
a longtime green card holder, has U.S. citizen family 
members, is a veteran of the U.S. military, is a refugee or 
asylee, owns a business, or has rehabilitated. 

Lundy Khoy is an example of the mandatory and often 
grossly disproportionate immigration consequences 
imposed on noncitizens convicted of an aggravated felony. 
Lundy was born in a refugee camp in Thailand after her 
family fled the Cambodian genocide, and came to the 
United States when she was one year old. More than ten 
years ago, as a freshman in college, Lundy was caught 
with ecstasy on her way to a party and was convicted of 
possession with intent to distribute. She served three 
months of her sentence and was released by a judge for 
good behavior. Lundy completed four years of supervised 

Why CoMMUnIty PRoseCUtoRs shoUld CaRe aboUt the IMMIgRatIon 
ConseqUenCes of ConVICtIons

by:  
  heidi altman, Capital area Immigrants’ Rights (CaIR) Coalition
 angie Junck, Immigrant legal Resource Center

(con’t on next page) 
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probation without missing an appointment or failing a 
drug test.   Now a grown woman who has continued her 
education and is a dedicated volunteer in her community, 
she has been ordered deported by an immigration judge 
on the basis of this conviction, without consideration of 
the individual circumstances of her case. Her family 
members, including her parents and two siblings, are all 
here in the United States living either as citizens or lawful 
permanent residents.  

Any noncitizen of the United States – including longtime 
green card holders like Lundy and undocumented 
immigrants – may be subject to deportation because of a 
criminal conviction. This is true even for long-ago 
convictions for which the noncitizen was already pun-
ished under the criminal justice system and which may 
no longer exist on his or her state criminal record.  

Why should community prosecutors be concerned 
with these immigration penalties? 

Deportation following a criminal conviction has signifi-
cant and often devastating impacts on the emotional and 
financial well-being of innocent community members, 
including victims of crime. This creates vulnerabilities in the 
very communities prosecutors seek to protect. These 
impacts include the following:

• A defendant’s deportation may result in the separa-
tion of a family, often including U.S.-born children.  
According to a recent report, 23% of all persons deported in 
the last two years were a parent of at least one U.S. citizen 
child.  These children are left behind to be raised by a single 
parent, relatives, or the foster care system. In fact, at least 
5,000 children are presently in foster care nationwide 
subsequent to the deportation or detention of a parent by 
Immigration and Customs Enforcement (ICE).  Studies 
show that children left behind by deportation are more 
likely to engage in behavior that is both self-destructive and 
destructive to the larger community. In a study of children 
whose parents had been the subject of an immigration 
enforcement action, for example, nearly half began display-
ing “angry or aggressive” behavior that was persistent over 
the long term.  Children raised in non-intact family homes, 
such as single parent homes or the foster care system, 
demonstrate significantly increased risks of incarceration 

and illegal behavior.  One defendant’s deportation may, 
therefore, leave that defendant’s child more vulnerable to 
future arrest and incarceration. 
 
• In some cases, the defendant’s deportation may 
have a negative impact on the victim of the underlying 
offense. In domestic violence cases, for example, the depor-
tation of a defendant may leave the victim as a single parent 
without marital and/or child support. Similarly, in cases 
where restitution is a part of the sentence imposed, the 
defendant’s deportation is likely to render him unable to 
pay and out of reach of the United States criminal justice 
system.

• Noncitizen defendants are often bread-winners 
whose deportation leaves their families facing economic 
crises, resulting in increased reliance on public benefits. In a 
recent study of families affected by immigration enforce-
ment actions, common financial repercussions of deporta-
tion included food instability, loss of housing, and greater 
reliance on government assistance programs such as food 
stamps. 

What role can prosecutors play?

The Supreme Court of the United States has encouraged 
both the defense and the prosecution to bring immigration 
penalties into the plea bargaining process in order to “reach 
agreements that better satisfy the interests of both parties.”  
Defense counsel and prosecution can then work together 
“to plea bargain creatively … in order to craft a conviction 
and sentence that reduce the likelihood of deportation.”  
Various options exist for the type of “creative plea bargain-
ing” that the Padilla decision endorses, including:
 
• Alternative plea agreement: The defense and 
prosecution may agree to an alternative plea that is of a 
similar nature and severity to the originally charged offense, 
but minimizes the defendant’s exposure to disproportionate 
immigration penalties. 

• Alternative sentencing agreement: The defense and 
prosecution may agree to alter the sentencing component of 
the plea. For example, a sentence of 364 days rather than 
365 days on certain offenses may avoid triggering manda-
tory deportation grounds, preserving for some defendants 
the opportunity to present the individual circumstances of 
their case to an immigration judge. 



• Modified record of conviction: The prosecutor may 
modify the language included in documents in the court file 
that pertain to the criminal charges, conviction, or sentenc-
ing, so as to mitigate the potential immigration consequenc-
es of the conviction. The language included in these docu-
ments is often relevant to subsequent determinations of 
whether the noncitizen will face mandatory deportation.  In 
cases involving fraud-related charges, for example, a plea to 
an offense that caused a loss to the victim of less than 
$10,000 may provide some noncitizen defendants with a 
defense against an aggravated felony charge in immigration 
court, even if the defendant is directed to pay more than 
$10,000 restitution. 

• Access to pre-plea treatment programs: The defense 
and prosecution may work together to ensure that nonciti-
zen defendants can participate in court-sponsored treatment 
programs, often referred to as deferred prosecution or 
diversion programs, without first entering a plea of guilty. 
Many treatment programs require the entry of a guilty plea 
prior to participation, triggering irreversible deportation 
consequences even if that plea is later withdrawn.  Further-
more, many noncitizen defendants are precluded from 
participation in treatment programs entirely because of the 
presence of an immigration detainer.  The defense and 
prosecution may work together to ensure access in such cases 
by advocating for ICE to lift the detainer. 

Dr. Luis Zayas, Dean of the School of Social Work at the 
University of Texas, is one member of a team of researchers 
exploring the psychological effects of deportation on chil-
dren left behind. Describing the depth of these effects, Dr. 
Zayas has stated that, “No parent should be put through 
such an anguishing decision of whether or not to leave a 
child behind, but most importantly, how will these kids feel 
about their government when they grow up?”  Community 
prosecutors must take these concerns to heart when pros-
ecuting noncitizens. Local lead prosecutors should ensure 
that their prosecuting attorneys have access to reliable 
sources of information and training regarding immigration 
penalties of convictions. And, most importantly, it is time 
for community prosecutors to establish a culture of aware-
ness and compassion when considering the often dispropor-
tionate, mandatory, and harsh immigration consequences of 
convictions.

Angie Junck is a Supervising Attorney at the Immi-
grant Legal Resource Center (ILRC) in San Fran-
cisco, California where she has worked since 2005.

Her expertise is on the immigration consequences of 
crime and delinquency.  She regularly provides 
immigration trainings and technical assistance to 
indigent defenders, prosecutors, criminal and juve-
nile court judges, and law enforcement officials.  She 
is a co-author of numerous publications including 
ILRC’s Defending Immigrants in the Ninth Circuit: 
The Impact of Crimes under California and Other 
State Laws and Immigration Benchbook for Juvenile 
and Family Courts.  She sits on the American Bar 
Association’s Immigration Commission and is the 
co-chair of the Immigration Committee of the ABA’s 
Criminal Justice Section.

Heidi Altman serves as Legal Director at the Capital 
Area Immigrants’ Rights (CAIR) Coalition, providing 
services to immigrants in detention in the D.C. 
metropolitan area. Heidi previously served as a 
Clinical Teaching Fellow at Georgetown Law School’s 
immigration and asylum clinic and created and led 
an in-house immigration services program at the 
Neighborhood Defender Service of Harlem, a public 
defender office in New York City. Heidi is a graduate 
of New York University Law School.
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 UPCOMING EVENTS &   
  ANNOUNCEMENTS

Please note, summit registration will open in May.


